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STATEMENT OF THE | SSUE

The issue in this case is whether Respondent, Peter N
Brawn, MD., commtted violations of Chapter 458, Florida
Statutes (2001), as alleged in an Adm nistrative Conplaint filed
by Petitioner, the Departnent of Health, on Novenber 23, 2005,
in DOH Case Nunber 2002-12896, as anended; and, if so, what
di sciplinary action should be taken against his license to
practice nedicine in the State of Florida

PRELI M NARY STATEMENT

On or about Novenmber 23, 2005, the Departnent of Health
filed an Adm ni strative Conpl ai nt agai nst Peter N. Brawn, MD.
an individual licensed to practice nedicine in Florida, before
the Board of Medicine, in which it alleged that Dr. Brawn had
commtted violations of Section 458.331(1)(g), Florida Statutes
(2001). Dr. Brawn disputed the allegations of fact contained in
the Admi nistrative Conplaint and requested a fornal
adm ni strative hearing pursuant to Section 120.569(2)(a),
Florida Statutes (2005).

On August 4, 2006, the matter was filed with the D vision
of Adm nistrative Hearings with a request that an admnistrative
| aw j udge be assigned the case to conduct proceedi ngs pursuant
to Section 120.57(1), Florida Statutes (2005). The matter was
desi gnat ed DOAH Case Nunber 06-2825PL and was assigned to the

under si gned.



The final hearing was schedul ed by Notice of Hearing
entered August 17, 2006, for October 12, 2006. By Order
Granting Continuance and Re-scheduling Hearing, Petitioner’s
Request for an Alternative Hearing Date was granted, and the
final hearing was re-schedul ed for Cctober 18, 2006.

On Cctober 5, 2006, Petitioner filed a Mdtion to Anend
Adm ni strative Conplaint in order to correct scrivener’'s errors
as to specific statutory provisions and rul e nunbers. The
notion was granted by Order on Cctober 16, 2006.

On Cct ober 5, 2006, a Joint Stipulation was filed by the
parties. The Joint Stipulation contains, in relevant part,
stipulated facts. Those facts have been included in this
Recommended Order.

The final hearing was held via video tel econference between
M am and Tal |l ahassee. Petitioner presented the testinony of
Jai ser Figuereo and Evel yn Garrido- Morgan, Investigators for,
respectively, the Departnent of Health and the Agency for Health
Care Adm nistration. Petitioner offered and had admtted
Exhibits 1, 3 through 13, and 15. A ruling was reserved on
Petitioner’s Exhibit 2, a certified copy of a Final Order
entered in DOH Case Nunber 2002- 15991 (DOAH Case Nunber 05-
1640PL) in which the Florida Board of Medicine disciplined Dr.

Brawn's license to practice nedicine.



The parties were invited to address the admissibility of
Petitioner’s Exhibit 2 in their proposed recommended orders
which they did. After full consideration of the matter,
Petitioner’s Exhibit 2 is hereby admtted. The question of
whet her Dr. Brawn has previously been disciplined is an issue
that nmust be considered in deciding appropriate sanctions, if
the allegations of the Adm nistrative Conplaint, as anmended, are
proved. See Fla. Adm n. Code R 64B8-8.001(3). Such
di sciplinary action does not constitute an alleged "violation"
whi ch the case law cited by Dr. Brawn clearly contenpl ates nust
be pled. Dr. Brawn is presuned to be aware of the rules
governing discipline of his license, and he was clearly aware of
his prior disciplinary history. There is, therefore, no
prejudice to Dr. Brawn by admitting Petitioner's Exhibit 2

The Transcript of the formal hearing was filed with the
Di vision of Administrative Hearings on Cctober 30, 2006. By
Notice of Filing of Transcript issued on Cctober 31, 2006, the
parties were informed that the Transcript had been filed and
that they had until Novenber 29, 2006, to file proposed
recommended orders. Both parties tinely filed a Proposed
Recommended Order on Novenber 29, 2006, and each has been fully

considered in rendering this Recommended Order.



Al further references to Florida Statutes and the Fl ori da

Adm nistrative Code are to the 2001 versions unl ess otherw se

not ed.

FI NDI NGS OF FACT

A. The Parti es.

1. Petitioner, the Departnment of Health (hereinafter
referred to as the "Departnment”) is the agency of the State of
Florida charged with the responsibility for the investigation
and prosecution of conplaints involving physicians licensed to
practice nedicine in Florida. § 20.43 and Chs. 456 and 458,
Fla. Stat. (2006).

2. Respondent, Peter N. Brawn, MD., is, and was at al
times material to this matter, a physician |licensed to practice
nmedi cine in Florida, having been issued |icense nunber ME 75202.

3. Dr. Brawn is board-certified in pathol ogy.

4. Dr. Brawn's address at the tines relevant to this
proceedi ng was 525 Caroline Street, Key West, Florida 33040.

B. Dr. Brawn's Status as a Di spensing Practitioner.

5. At the tinmes relevant to this proceeding, Dr. Brawn was
registered with the Board of Medicine (hereinafter referred to
as the "Board"), as a "Dispensing Practitioner.”

6. Dr. Brawn had infornmed the Departnent on March 25,

2002, that he did not dispense nedical drugs for a fee, but also

stated that he wished to remain on the dispensing practitioner



register. He, therefore, was registered as a dispensing
practitioner at the tines rel evant.

7. The Departnent is statutorily required to conduct
i nspections at the offices of dispensing practitioners for the
pur pose of determ ni ng whether the practitioner is in conpliance
with the statutes and rules applicable to his or her dispensing
practice.

C. The Events of April 15-16, 2002.

8. On or about April 15, 2002, Jaiser Figuereo, an
i nvestigator for the Departnent's Investigation Services Unit,
traveled to Dr. Brawn's office to conduct an inspection of his
di spensi ng practice. Dr. Brawn had no prior notice of the
i nspecti on.

9. Upon arriving at Dr. Brawn's prem ses, which were
|ocated in a "typical Key West hone," I|nvestigator Figuereo
entered an unl ocked front gate and wal ked up the front porch to
the front door. Finding the front door open, I|nvestigator
Fi guereo entered the building where she found several |ladies in
a room who appeared to be accessing the internet at conputer
termnals. She identified herself to the |adies and asked to
speak with Dr. Brawn. Shortly thereafter, a gentleman cane
downstairs and indicated he was Dr. Brawn. |Investigator
Figuereo verified Dr. Brawn's identity with his driver's

| i cense.



10. Investigator Figuereo, who was new to her position,
did not feel confortable proceeding with the inspection alone
because of her concern that the office was being used to
di spense nedications via the internet. Therefore, she told Dr.
Brawn that she would return the follow ng day to conduct the
of fice inspection.

11. After leaving the office, Investigator Figuereo
returned to the hotel where she was staying with other
i nvestigators with whomshe had traveled to Key West. Those
i nvestigators were enpl oyees of the Agency for Health Care
Adm ni stration (hereinafter referred to as "AHCA").
| nvesti gator Fi guereo expl ai ned what she had seen at Dr. Brawn's
of fice and requested assistance fromfellow I nvestigators Evelyn
Garrido-Mrgan, Jose Rodriguez, and Paul Randall.

12. On April 16, 2002, Investigators Figuereo, Garrido-
Mor gan, Rodriquez, and Randall drove to Dr. Brawn's office to
conduct the inspection, where they were nmet by Dr. Brawn.

13. As the inspection progressed, |nvestigator Figuereo,
anong ot her things, conpleted an AHCA Investigative Services
| nspection Formfor Dispensing Practitioners (hereinafter
referred to as the "Inspection Fornf). The Inspection Form
lists 28 inquiries which investigators are to nake during the

i nspection of a dispensing practitioner. The investigator is



supposed to make a determ nation of and note on the formwhether
the 28 areas of inquiry are "satisfactory."”

14. Dr. Brawn's personal office was accessi ble by wal ki ng
around the front porch of the house to the left side of the
building. Sitting outside the door to his office was a
refrigerator, which Dr. Brawn identified as the one he used to
store nedi cations which required refrigeration. The
refrigerator, which had no visible neans of being | ocked, could
be accessed by anyone who entered the front gate and clinbed the
stairs to the porch.

15. Investigators Figuereo and Garrido- Morgan found the
inside of the refrigerator to be dirty and observed a foul snell
about it. The followng was found inside the refrigerator: (1)
insulin, which requires refrigeration to remain safe and
effective for patient use; (2) uncapped, unlabel ed syringes
containing an unidentified clear liquid; (3) a vial, which was
| eaki ng, containing a brown substance which appeared to be bl ood
(this observation was not, however, proved); and (4) a substance
that was described as either "spoiled food" or "fish or bait or
sonet hi ng. "

16. Wien asked by Investigator Figuereo why he had stored
t he uncapped, unl abeled syringes in the refrigerator, Dr. Brawn
responded that he could not otherw se di spose of them because he

did not know where his "sharps container" was | ocated.



17. Upon entering Dr. Brawn's office, the investigators
found it cranped in size, dusty, and nmessy. It did not appear
that the office was air-conditioned and the atnosphere was
descri bed as "nusty." Medications were stored on Dr. Brawn's
desk, three shelves on the side of the office, and in a closet.
Dr. Brawn's office was the only place the investigators found on
the prem ses where non-refrigerated nedi cati ons were bei ng
st or ed.

18. The investigators observed that opened nedicine
bottles containing pills were scattered anong boxes |ying around
the office. Uncontained pills were also found Iying on a
counter and Dr. Brawn's desk. Open manufacturer-type nedicine
contai ners were al so found.

19. Investigators Figuereo and Garrido- Morgan al so found
expi red and unexpired nedications stored m xed together in Dr.
Brawn's office.

20. The investigators found 19 boxes of expired "Baycol"
during their inspection of Dr. Brawn's office. Baycol is a
medi cation that was recalled by its manufacturer on August 8,
2001. The recall was supported by the Food and Drug
Adm nistration in a publication bearing the sane date. Because
of the recall, the investigators confiscated the 19 boxes of

nmedi cation. Follow ng the renoval of the Baycol from Dr.



Brawn's office, the nmedication was transferred to the
Departnent's evi dence cust odi an.

21. Investigator Garrido-Mrgan gathered the renaining
expi red nedi cations found during the inspection and, while
acconpani ed by Dr. Brawn, proceeded to di spose of them down a
toilet wthin the office.

22. O the 28 areas of inquiry on the Inspection Form
conpl eted by Investigator Figuereo during the inspection of Dr.
Brawn's office, it was found that 15 of the 28 areas of inquiry
were not satisfactory. Petitioner's Exhibit 1. Relevant to the
charges of the Adm nistrative Conplaint, as anended, the

following areas of inquiry were determ ned to be unsatisfactory:

3. GCeneric drug sign displayed.
{465.025(7), F.S.}{64B8-8.011(3)(b)10,
F.AC}

4. Stock nedications appropriately |abel ed
for dispensing froma |icensed
manuf acturer. {499.007(2), F.S.}

6. CQutdated nedications renpved from
stock. {499.007(2), F.S.}{64B16-28.110,
F.A C}

7. Medications requiring refrigeration

appropriately stored. {64B16-28. 104,
F.A.C}
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16. Patient record contains nedical history
requi red for counsel ing. {64B16-27. 800,
F.A C}

17. Controlled substances securely

mai ntai ned and stored in a | ocked
cabinet. {21 CFR 1301. 75}

20. Controll ed substance prescriptions
provi de practitioner's nane/address and
DEA nunmber. {893.04(1)(c)2, F.S.}

25. Controlled substance biennial inventory
conducted. {893.07(1)(a), F.S.}

23. Dr. Brawn did not display in a prom nent, clear, and
unobstructed place at or near where prescriptions were being
di spersed by him the notice required by Section 465.025(7),

Fl ori da Stat utes.

24. Dr. Brawn's office contained nedi cati ons which were
| oose and, therefore, not properly |labeled. The syringes stored
inthe refrigerator | acked proper |abels, required by Section
499.007(2), Florida Statutes.

25. There were expired prescription nmedications (outdated)
stored, unquarantined, in Dr. Brawn's office inconsistent with
Fl orida Adm ni strative Code Rul e 64B16-28. 110.

26. The nedications stored within Dr. Brawn's refrigerator
were not properly stored. The refrigerator was unl ocked and

easily accessible and unsanitary.

11



27. The only patient records naintained by Dr. Brawn, as
he adm tted during the investigation, consisted of a copy of an
i nternet questionnaire conpleted by patients and submtted via
conputer. The questionnaire |acked information about a
patient's date of birth, age, gender, nedical and drug history,
and new and refilled prescriptions received fromDr. Brawn's
of fice.

28. The evidence failed to prove that Dr. Brawn had any
control |l ed substances on the prem ses. The only direct
testinmony on this issue was that of Ms. Figuereo who indicated
t hat she saw unsecured controll ed substances. She did not,
however, indicate what controll ed substances or how she
identified them or where she saw the nmedications. Gven this
| ack of specificity and testinony that Dr. Brawn had i ndi cated
he had no controll ed substances, it is found that the Departnent
failed to prove there were any controll ed substances found
during the inspection. It cannot, therefore, be found that Dr.
Brawn did not use a proper prescription formfor controlled
substances. Wile the formprovided to the investigators was
not adequate, the evidence failed to prove that Dr. Brawn used
that formto prescribe controlled substances.

29. Dr. Brawn admtted that he did not have a biennial
inventory of controlled substances, stating that he was not

aware one was required.

12



30. At the conclusion of the inspection, Dr. Brawn signed
the Inspection Form which had been conpl eted by Investigator
Fi guer eo.

31. Dr. Brawn was told that the investigators would return
in 30 days to see if the deficiencies noted had been rectified.
Upon returning the Dr. Brawn's office, Ms. Figuereo was told
that Dr. Brawn was out of town.

CONCLUSI ONS OF LAW

A. Jurisdiction.

32. The Division of Admi nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569, 120.57(1), and
456.073(5), Florida Statutes (2006).

B. The Charges of the Adm nistrative Conpl aint.

33. Section 458.331(1), Florida Statutes, authorizes the
Board to i npose penalties ranging fromthe i ssuance of a letter
of concern to revocation of a physician's |icense to practice
nmedicine in Florida if a physician conmmts one or nore acts
speci fied therein.

34. Inits Admnistrative Conplaint, as anended, the
Departnent has all eged that Dr. Brawn has viol ated Section

458.331(1)(g), Florida Statutes.

13



C. The Burden and Standard of Proof.

35. The Departnent seeks to i npose penalties against
Respondent through the Adm nistrative Conpl aint, as anended,
t hat include suspension or revocation of his |license and/or the
i nposition of an admi nistrative fine. Therefore, the Departnent
has the burden of proving the specific allegations of fact that
support its charge that Dr. Brawn viol ated Sections
458.331(1)(g), Florida Statutes, by clear and convincing

evi dence. See Departnent of Banking and Fi nance, Division of

Securities and I nvestor Protection v. Gsborne Stern and Co., 670

So. 2d 932 (Fla. 1996); Ferris v. Turlington, 510 So. 2d 292

(Fla. 1987); Pou v. Departnent of Insurance and Treasurer, 707

So. 2d 941 (Fla. 3d DCA 1998). See also Section 120.57(1)(j),
Florida Statutes (2006)("Findings of fact shall be based on a
preponder ance of the evidence, except in penal or |icensure
di sci plinary proceedi ngs or except as otherw se provi ded by
statute.").

36. \What constitutes "clear and convinci ng" evidence was

described by the court in Evans Packing Co. v. Departnent of

Agricul ture and Consuner Services, 550 So. 2d 112, 116 n.5 (Fl a.

1st DCA 1989), as foll ows:

[C] | ear and convi nci ng evi dence
requires that the evidence nust be found to
be credible; the facts to which the
Wi tnesses testify nmust be distinctly
remenbered; the evidence nust be precise and

14



explicit and the w tnesses nust be | acking
in confusion as to the facts in issue. The
evi dence nust be of such weight that it
produces in the mnd of the trier of fact
the firmbelief or conviction, wthout
hesitancy, as to the truth of the

al | egations sought to be established.
Slonowitz v. Wal ker, 429 So. 2d 797, 800
(Fla. 4th DCA 1983).

See also In re Graziano, 696 So. 2d 744 (Fla. 1997); In re

Davey, 645 So. 2d 398 (Fla. 1994); Wil ker v. Florida Departnent

of Busi ness and Professional Regulation, 705 So. 2d 652 (Fl a.

5th DCA 1998) (Sharp, J., dissenting).

D. Section 458.331(1)(g), Florida Statutes.

37. Section 458.331(g), Florida Statutes (2001), defines
the follow ng disciplinable offense: "[f]ailing to perform any
statutory or |legal obligation placed upon a |icensed physician.”

38. The specific "statutory or |egal obligation" placed
upon Dr. Brawn which the Departnent has alleged in the
Adm ni strative Conplaint, as anended, he violated is Section
465. 0276(2)(b), Florida Statutes, which provides:

(2) A practitioner who di spenses
medi ci nal drugs for human consunption for

fee or renuneration of any kind, whether
direct or indirect, nust:

(b) Conply with and be subject to al
| aws and rul es applicable to pharmacists and
phar maci es, including, but not limted to,
this chapter and chapters 499 and 893 and
all federal |aws and federal regul ations.

15



39. The specific laws and rul es "applicable to pharmacists
and pharnmaci es” which the Departnent has alleged Dr. Brawn
failed to conply with are included in the Adm nistrative
Conpl ai nt, as anended, in paragraph 8. In particular, it is
all eged that Dr. Brawn:

a. failed to display a generic sign, as
required by Section 465.025(7), Florida
Statutes (2001), and Rul e 64B8-
8.011(3)(b)10, Florida Adm nistrative
Code (hereinafter referred to as
"FAC");

b. failed to maintain an adequate
refrigerated storage facility, as
required by Rul e 64B16-28. 104, FAC

C. failed to maintain a safe, clean and
sanitary prescription departnment, as
required by Rule 64B16-28. 105, FAC,

d. failed to renove outdated nedications
from stock, as required by Section
499. 0121(5)(a)2., Florida Statutes
(2001), and Rul e 64B16-28. 110, FAC

e. failed to naintain appropriate
| abel ing, as required by Section
499.007(2), Florida Statutes (2001),
and Rul e 64B16-18. 108, FAC,

f. failed to maintain patient records
contai ning medi cal history required for
counseling, as required by Rule 64B16-

27.800, FAC

g. failed to store controll ed substances
in a | ocked cabinet as, required by 21
CFR 1301. 75;

h. failed to include practitioner's nane

and DEA nunber on prescriptions, as

16



required by Section 893.04(1)(c)2,
Florida Statutes (2001).

i failed to conduct a biennial inventory,
as required by Section 893.07(1),
Fl orida Statutes (2001).

40. The evidence clearly and convincingly proved that Dr.
Brawn viol ated Section 458.331(1)(g), Florida Statutes, by
failing to conply with sonme, but not all, of the statutory and
| egal obligations placed upon himas a dispensing practitioner

41. In particular, the Departnment proved that Dr. Brawn
vi ol ated Section 465.025(7), Florida Statutes. Section
465. 025(7), Florida Statutes, provides the follow ng:

Every comunity pharmacy shall display in a
prom nent place that is in clear and
unobstructed view, at or near the place
where prescriptions are dispensed, a sign in
bl ock letters not less than 1 inch in height
whi ch shall read: "CONSULT YOUR PHARMACI ST
CONCERNI NG THE AVAI LABI LI TY OF A LESS
EXPENSI VE GENERI CALLY EQUI VALENT DRUG AND
THE REQUI REMENTS OF FLORI DA LAW™

42. Dr. Brawn failed to post any generic drug sign in
conpliance with Section 465.025(7), Florida Statutes.
43. The Departnment proved that Dr. Brawn violated Florida
Adm ni strative Code Rul e 64B16-28. 104, which provides the
fol | owi ng:
There shall be provided in each pharnacy
adequate facilities for the proper storage
of pharmaceuticals which require
refrigeration, and such pharmaceutical s

shall be stored therein, and i n such nanner
as to preserve their therapeutic activity.

17



Dr. Brawn's unsecured and unsanitary refrigerator failed to
conply with the requirenment of this rule.

44. The Departnent proved that Dr. Brawn violated Florida
Adm ni strative Code Rul e 64B16-28. 105, which provides:

Any establishnment which is issued a pharmacy
permt which shall be found guilty of
operating a prescription departnent under
uncl ean, unsanitary, overcrowled or
unheal t hful conditions, which endanger the
safety or health of the public served by
such establishnents shall be subject to

di sci plinary action, including revocation or
suspensi on of said permt, pursuant to the
provi sions of Chapter 465. F.S.

Dr. Brawns' dispensing facilities, wth unexpired and expired
nmedi cati on stored together and stored outside their containers
clearly violated this rule.
45. The Departnent proved that Dr. Brawn viol ated Section

499. 0121(5)(a)2., Florida Statutes, which provides that
“[p]rescription drugs nmust be exam ned at | east every 12 nonths,
and drugs for which the expiration date has passed nust be
removed and quarantined,"” and Florida Adm nistrative Code Rul e
64B16-28. 110, which provides the foll ow ng:

Persons qualified to do so shall exam ne the

stock of the prescription departnent of each

pharmacy at a mninmuminterval of four

nont hs, and shall renove all deteriorated

pharmaceuti cal s, or pharmaceuticals which

bear upon the container an expiration date

whi ch date has been reached, and under no

ci rcunstances will pharmaceuticals or
devi ces which bear upon the container an

18



expiration date which has been reached be
sold or dispensed to the public.

Dr. Brawn failed to segregate expired nedications from unexpired
ones in violation of the foregoing rule as alleged in the

Adm ni strative Conpl aint, as anended, in violation of both the
statute and the rule.

46. The Departnent proved that Dr. Brawn had in his
possessi on drugs which are considered "m sbranded” pursuant to
Section 499.007(2), Florida Statutes. Section 499.007(2),
Florida Statutes, provides that "[a] drug or device is
m sbranded":

(2) Unless, if in package form it bears
a | abel containing:

(a) The nanme and pl ace of business of the
manuf acturer or distributor; in addition,
for a nedicinal drug, as defined in s.
499. 003, the | abel nust contain the nane and
pl ace of business of the manufacturer of the
finished dosage formof the drug. For the
pur pose of this paragraph, the finished
dosage formof a nedicinal drug is that form
of the drug which is, or is intended to be,
di spensed or adm nistered to the patient and
requires no further manufacturing or
processi ng ot her than packagi ng,
reconstitution, and | abeling; and

(b) An accurate statenent of the quantity
of the contents in terns of weight, nmeasure,
or nunerical count; however, under this
section, reasonable variations are
permtted, and the departnent shal
establish by rule exenptions for snal
packages

19



The "m sbranded” drugs found during the inspection were in
violation of the requirenents for |abeling established in
Florida Adm nistrative Code Rul e 64B16-28. 108. The Depart nent,
therefore, proved that Dr. Brawn violated the rule.

47. The Departnment proved that Dr. Brawn violated Florida
Adm ni strative Code Rule 64B16-27.800, which provides, in part,
the foll ow ng:

(1) A patient record system shall be
mai ntai ned by all pharnmacies for patients to
whom new or refill prescriptions are
di spensed. The patient record system shal
provide for the immediate retrieval of
i nformati on necessary for the dispensing
pharmaci st to identify previously dispensed
drugs at the tine a new or refill
prescription is presented for dispensing.
The pharmaci st shall ensure that a
reasonabl e effort is nmade to obtain, record
and maintain the follow ng i nformati on:

(a) Full nanme of the patient for whomthe
drug is intended;

(b) Address and tel ephone nunber of the
patient;

(c) Patient’s age or date of birth;

(d) Patient’s gender;

(e) Alist of all new and refil
prescriptions obtained by the patient at the
pharmacy maintai ning the patient record
during the two years i medi ately preceding
the nost recent entry show ng the nane of
the drug or device, prescription nunber,
name and strength of the drug, the quantity
and date received, and the nane of the
prescriber; and

(f) Pharnmacist comments relevant to the
i ndi vidual's drug therapy, including any
other information peculiar to the specific
patient or drug.

20



(2) The pharnmacist shall ensure that a
reasonabl e effort is made to obtain fromt he
patient or the patient’s agent and shal
record any known allergies, drug reactions,
i di osyncrasies, and chronic conditions or
di sease states of the patient and the
identity of any other drugs, including over-
t he- counter drugs, or devices currently
bei ng used by the patient which nmay rel ate
to prospective drug review. The pharnaci st
shall record any related information
i ndicated by a licensed health care
practitioner.

Dr. Brawn's "nedical records” failed to conply with the
f oregoi ng rul e.

48. The evidence failed to prove clearly and convincingly
that Dr. Brawn violated 21 CFR 1301.75 by failing to store
control |l ed substances in a | ocked cabinet or that he viol ated
Section 893.041(1)(c)2, Florida Statutes, by failing to include
i nformation required on prescriptions for controll ed substances.

49. Finally, the Department proved clearly and
convincingly that Dr. Brawn, by failing to conduct a biennia
inventory, violated Section 893.07(1)(a), Florida Statutes:

Every person who engages in the
manuf act ure, conpoundi ng, m Xi ng,
cultivating, grow ng, or by any other
process producing or preparing, or in the
di spensing, inportation, or, as a
whol esal er, distribution, of controlled
subst ances shal | :

(a) On January 1, 1974, or as soon
t hereafter as any person first engages in
such activity, and every second year

thereafter, make a conplete and accurate
record of all stocks of controlled

21



substances on hand. The inventory may be
prepared on the regul ar physical inventory
date which is nearest to, and does not vary
by nore than 6 nonths from the biennial
date that would otherw se apply. As
addi ti onal substances are designated for
control under this chapter, they shall be
inventoried as provided for in this
subsecti on.

E. The Appropriate Penalty.

50. In determning the appropriate punitive action to
recommend to the Board in this case, it is necessary to consult
the Board's "disciplinary guidelines,” which inpose restrictions
and limtations on the exercise of the Board's disciplinary

authority under Section 458.331, Florida Statutes. See Parrot

Heads, Inc. v. Departnent of Business and Professi onal

Regul ation, 741 So. 2d 1231 (Fla. 5th DCA 1999).

51. The Board's guidelines are set out in Florida
Admi ni strative Code Rule 64B8-8.001(2), which provides, in
pertinent part, that the penalty guideline for a violation of
Section 458.331(1)(g), Florida Statutes, ranges froma letter of
concern to revocation, and an adm nistrative fine from $1, 000. 00
to $10, 000. 00.

52. Florida Adm nistrative Code Rul e 64B8-8. 001(3)
provides that, in applying the penalty guidelines, the follow ng
aggravating and mtigating circunstances are to be taken into

account:
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(3) Aggravating and Mtigating
Circunst ances. Based upon consi deration of
aggravating and mtigating factors present
in an individual case, the Board may deviate
fromthe penalties recommended above. The
Board shall consider as aggravating or
mtigating factors the foll ow ng:

(a) Exposure of patient or public to
injury or potential injury, physical or
ot herwi se: none, slight, severe, or death;

(b) Legal status at the tine of the
of fense: no restraints, or |egal
constraints;

(c) The nunber of counts or separate
of fenses est abl i shed;

(d) The nunmber of tines the sane offense
or of fenses have previously been conmtted
by the |icensee or applicant;

(e) The disciplinary history of the
applicant or licensee in any jurisdiction
and the length of practice;

(f) Pecuniary benefit or self-again
inuring to the applicant or |icensee;

(g) The involvenent in any violation of
Section 458.331, Florida Statutes, of the
provi sion of controlled substances for
trade, barter or sale, by a licensee. In
such cases, the Board will deviate fromthe
penal ti es reconmmended above and i npose
suspensi on or revocation of licensure;

(h) Any other relevant mtigating
factors.

53. In its Proposed Reconmended Order, the Departnent has
requested that it be recommended that Dr. Brawn's |icense be

repri manded, that he be required to pay an adnministrative fine
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of $5,000.00, and that he be required to attend conti nui ng
education classes as determ ned by the Board. Dr. Brawn as
suggested that the penalty, if any, be limted to a Letter of
Concern and an administrative fine of $1,000. 00.

54. Having carefully considered the facts of this matter
in light of the provisions of Florida Adm nistrative Code Rule
64B8-8.001, it is concluded that the Departnent's proposed
penalty, with a reduction of $1,000.00 in the anpbunt of the fine
due to the failure to prove Dr. Brawn violated 21 CFR 1301. 75
and Section 893.041(1)(c)2., Florida Statutes, is reasonable.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be entered by the Board of
Medicine finding that Peter M Brawn, MD., has violated Section
458.331(g), Florida Statutes (2001), as described in this
Recommended Order, issuing a reprimand of Dr. Brawn's license to
practice nedicine, requiring that he pay an admi nistrative fine
of $4,000.00, and requiring that he attend appropriate
conti nui ng education classes in nunber and of a nature

determ ned by the Board.
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DONE AND ENTERED this 28th day of Decenber, 2006, in

Tal | ahassee, Leon County, Flori da.

LARRY J. SARTIN

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 28t h day of Decenber, 2006.

COPI ES FURNI SHED:

April Dawn M Skilling

Warren Janes Pear son

Assi stant s General Counsel
Prosecution Services Unit
Departnment of Health

4052 Bal d Cypress Way, Bin G 65
Tal | ahassee, Florida 32399-3265

Shawn M El |l sworth, Esquire

Ell sworth Law Firm P. A

404 Washi ngton Avenue, Suite 750
M am Beach, Florida 33139

Larry McPherson, Executive Director
Board of Medi ci ne

Departnment of Health

4052 Bal d Cypress \Way

Tal | ahassee, Florida 32399-1701
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R S. Power, Agency Cerk
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Timothy M Cerio, CGeneral Counsel
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Dr. M Rony Francois, Secretary
Department of Health

4052 Bal d Cypress Way, Bin AO0O
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in these cases.
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